
 

 

CONFIDENTIALITY AND NONDISCLOSURE AGREEMENT 
 

 This Agreement, which is made effective as of the date of completion of its execution by both 

Parties below (hereinafter the "Effective Date"), is by and between the “Parties”, 3D KEEPSAKE 

IMAGING, INC. (hereinafter “Owner”), and         

(collectively hereinafter “Buyer”). 

 

 The Parties will be engaging in preliminary discussions for the sole purpose of evaluating a 

possible transaction in which Buyer would acquire all business assets or certain related assets of Owner 

(“Assets”) related to 3D KEEPSAKE IMAGING, INC. (the “Authorized Purpose”).  In connection with 

these discussions each Party (when acting in such capacity, the “Disclosing Party”) may make certain of its 

Confidential Information (as defined below) available to the other Party (when acting in such capacity, 

the “Receiving Party”), and the Disclosing Party wishes to keep any such Confidential Information 

confidential and impose certain limitations on the use thereof, in each case on the terms and conditions set 

forth herein.  Both Parties have expressed interest in exploring such transaction, but nothing in this 

Agreement requires that such a transaction be entered or otherwise obligates either party to perform or 

enter such transaction.   

 

1. Confidential Information.  For  purposes of this Agreement "Confidential Information" shall mean 

and include any and all financial information, technical data, business plans, property conditions, leasehold 

information, products, materials, production levels, formulations, designs, processes, data, equipment, 

pending or threatened litigation, trade secrets, receivables, and other information related to the Assets or 

business and affairs of the Disclosing Party or of its affliates, whether in written or tangible form, disclosed 

orally, or made available for visual observation. The Confidential Information is being furnished by the 

Disclosing Party, and may be used by the Receiving Party, solely in connection with the Authorized 

Purpose.  

 

2. Exclusions. The term “Confidential Information” does not include any information which: (a) is 

publicly available; (b) is available to the Receiving Party from a source other than the Disclosing Party, 

provided that such source is not known by the Receiving Party to be prohibited by contractual obligations 

from transmitting the information to the Receiving Party; (c) is independently acquired or developed by the 

Receiving Party without violating any obligations under this Agreement and without the use of any 

Confidential Information; or (d) was in the possession of the Receiving Party or the Receiving Party’s 

Representatives  (as defined below) prior to its being furnished to the Receiving Party by the Disclosing 

Party. 

 

3. Use and Disclosure of Confidential Information. The Parties shall have no obligation to make any 

disclosure under this Agreement.  The Receiving Party agrees not to use for any purpose other than the 

Authorized Purpose, or disclose or permit to be disclosed to any other person or entity, any Confidential 

Information which the Disclosing Party delivers or discloses to the Receiving Party on or after the date of 

this Agreement in connection with the Authorized Purpose, either orally, in writing, or by any other means, 

including any information, products or materials developed therefrom, except for disclosure to the 

Receiving Party’s employees, consultants, attorneys, accountants, and other representatives and agents, in 

each case who have a need to know such Confidential Information in connection with the Authorized 

Purpose and are subject either to this Agreement or other restrictions on use and disclosure of such 

Confidential Information (all of such persons and entities, collectively, the “Receiving Party’s 

Representatives”).  The Receiving Party shall be responsible for any use or disclosure of Confidential 

Information by the Receiving Party’s Representatives in violation of this Agreement.  Notwithstanding any 

other provision of this Agreement, the Receiving Party and the Receiving Party’s Representatives may 

disclose Confidential Information pursuant to any governmental, judicial or administrative order, subpoena 

or discovery request or as otherwise required by law, regulation,  governmental proceeding, legal process, 

subpoena or order issued by a court of competent jurisdiction or by a judicial or administrative or 
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legislative body or committee, provided that the Receiving Party uses reasonable efforts to notify the 

Disclosing Party (if legally permitted) sufficiently in advance of the Receiving Party’s disclosure so that the 

Disclosing Party may seek to object to such order, subpoena, request or other obligation, or to make such 

disclosure subject to a protective order or confidentiality agreement.  Photocopies and other reproductions 

(including computer files) including Confidential Information shall be conclusively deemed to be the 

property of the Disclosing Party, and no ownership, title or other intellectual property rights of any kind in 

and to the Confidential Information will be transferred to the Receiving Party hereunder.  

 

4. Term and Termination.  The obligations of confidentiality under this Agreement shall continue 

until the twenty four  (24) month anniversary of the date of this Agreement subject to earlier termination by 

written agreement of the Parties.  In the event that the Parties (or their affiliates) enter into a definitive 

transaction agreement to implement the Authorized Purpose (a “Definitive Agreement”), this Agreement 

may be superseded by the provisions of the Definitive Agreement if expressly so stated therein (it being 

acknowledged that a letter of intent, term sheet or offer letter is not a Definitive Agreement).  Upon the first 

to occur of: (a) the Parties (or their affiliates) entering into a Definitive Agreement that expressly states that 

its supersedes this Agreement; or (b) delivery of a written notice of termination from either Party to the 

other Party:  (i) this Agreement shall terminate except as provided for herein; (ii) within ten (10) days after 

written request by each Disclosing Party, the applicable Receiving Party shall destroy all documents 

furnished, and all copies, notes, tapes, records or other documentation received from the Disclosing Party, 

which contain Confidential Information; (iii) the Receiving Party shall discontinue any and all use of the 

Confidential Information provided to it pursuant to this Agreement; and (iv) notwithstanding anything to 

the contrary contained herein, the obligations imposed by this Agreement and the rights of each Party 

relating to a breach of this Agreement by the other Party shall survive termination.  

 

5. No Obligation for Transaction.  Each Party reserves the right, in its sole discretion, not to proceed 

with evaluating, negotiating or otherwise proceeding with a possible transaction and to terminate 

discussions and negotiations with the other Party at any time.  Nothing in this Agreement shall be 

interpreted to require either Party to conclude a possible transaction or to negotiate a possible transaction 

for any period of time.  The Parties each acknowledge and agree that, unless and until a Definitive 

Agreement has been executed by the Parties (or their respective affiliates), neither the Receiving Party nor 

any of the Receiving Party’s Representatives, on the one hand, nor the Disclosing Party or any of the 

Disclosing Party’s Representatives, on the other hand, will have any liability to the other with respect to a 

transaction, whether by virtue of this Agreement, any other written or oral expression with respect to a 

transaction, or otherwise.  The Parties acknowledge the nonexclusive nature of their relationship.  Nothing 

contained herein shall prevent either Party from beginning or continuing, during or after the term of this 

Agreement, independent business development activities. 

 

6. Disclaimer.  Although the Disclosing Party has endeavored to include the Confidential Information 

known to it which it believes to be relevant for the Authorized Purpose, the Receiving Party understands 

and agrees that none of the Disclosing Party or any of the Disclosing Party Representatives: (a) have made 

or make any representation or warranty, expressed or implied, as to the accuracy or completeness of any of 

such Confidential Information; and (b) shall have any liability whatsoever to the Receiving Party or any of 

the Receiving Party’s Representatives relating to or resulting from the use of such Confidential Information 

or any errors therein or omissions therefrom (in each case except as may be provided for in a Definitive 

Agreement 

 

7. Breach / Remedies.  It is understood and agreed by each Party that any breach by such Party of this 

Agreement may cause irreparable harm to the other Party and that money damages will not be a sufficient 

remedy for any such breach of this Agreement.  Accordingly, it is agreed that each Party shall be entitled to 

specific performance and injunctive or other equitable relief as a remedy for any such breach without 

showing or proving any actual damage sustained.  Each Party agrees to waive any requirement for the 

security or posting of any bond in connection with such remedy.  Such remedy shall not be deemed to be 
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the exclusive remedy for breach of this Agreement but shall be in addition to all other remedies available at 

law or equity to any party. In any action taken by the Disclosing Party to enforce its rights under this 

Agreement, the Disclosing Party shall be entitled to recover from its costs and fees incurred in connection 

with such enforcement from the other Party, including, without limitation, reasonable attorneys’ fees, 

expert fees, court reporter fees, and mediator fees.   

 

8. No Assignment. This Agreement shall be binding upon and shall inure to the benefit of the Parties 

and their respective successors and permitted assigns.  Neither Party may assign or delegate this Agreement 

or any of its rights or duties hereunder (whether in whole or in part and by operation of law or otherwise), 

without the prior written consent of the other Party, except that each Party may assign this Agreement to 

any successor to such Party upon written notice to the other Party.  Any assignment or delegation in 

violation of this Section shall be void. 

 

9. Right to Disclose.  Each Party, as a Disclosing Party, represents that it has the right to disclose, or 

otherwise make available, to the Receiving Party the Confidential Information without violation of any 

third party's rights, and agrees to indemnify, and hold harmless, the Receiving Party against any claims 

made or legal action taken against the Receiving Party based on the Disclosing Party's making any of such 

Confidential Information available to the Receiving Party. 

 

10. Miscellaneous.  This Agreement contains the entire agreement between the Parties as to the subject 

matter hereof and supersedes any previous or contemporaneous understandings, commitments, or 

agreements, oral or written, as to such subject matter.  Any amendments to the Agreement must be in 

writing and executed by both Parties. Should any part or provision of this Agreement be held 

unenforceable or in conflict with the law of any jurisdiction, the validity of the remaining parts or 

provisions shall not be affected by such holding.  This Agreement shall be construed and enforced in 

accordance with the laws of the State of Nevada without reference to its conflicts of laws provisions. 

 

IN WITNESS WHEREOF, the Parties hereto have duly executed this Agreement as of the Effective 

Date. 

 

 

 UNDERSTOOD AND AGREED 

 

Owner      Buyers 

3D KEEPSAKE IMAGING, INC.   

 

 

By: ________________________ By:_______________________         _______________________ 

 (signature)                               

 

 ________________________  ________________________   _____________________ 

 (printed name) (printed name)  (printed name) 

 

 ________________________                  ________________________    ____________________ 

 (Title)  (Title)                          (Title) 

 

Date: ____________________ Date: ____________________        Date:__________________ 
4822-1401-4070, v. 1 


