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___________________, 2019 

CONFIDENTIALITY AND NONDISCLOSURE AGREEMENT 
 

INFORMATION RECIPIENT________________________________ 
STREET ________________________________________________ 
CITY, STATE ZIP ________________________________________ 

 
Re: Confidential Information  

Dear Ladies and Gentlemen: 

______________________________ (“you” as Information Recipient) have expressed an 
interest in being involved in a possible transaction (the “Transaction”) involving Elements (the 
“Company” as Information Provider). 
 
In connection with your analysis regarding the Transaction, you have requested oral and written 
confidential and proprietary information concerning the Company whose confidential nature 
has been made known to you, orally or in writing, or that, due to its character and nature, a 
reasonable person under like circumstances would treat as confidential (the “Evaluation 
Material”). In consideration of your being furnished with the Evaluation Material on or after 
the date hereof, the parties agree as follows: 

 
1. Confidentiality. The Evaluation Material will be used solely for the purpose of 

evaluating and negotiating a possible Transaction involving the Company. Such 
material will be kept confidential by you, and may not be disclosed to any third 
party without the Company’s prior written approval, except that you may disclose 
the Evaluation Material or portions thereof to those of your directors, partners, 
actual and potential equity holders, officers, employees, affiliates, agents, actual 
and potential financing sources and advisors (including accountants, attorneys, 
financial advisors and bankers) (such persons, collectively called 
“Representatives”), it being understood that those Representatives will be informed 
of the confidential nature of the Evaluation Material. You agree to be responsible 
for any breach of the confidentiality provisions of this letter agreement by your 
Representatives. In the event you or any of your Representatives become legally 
compelled (by deposition, interrogatory, request for documents, subpoena, civil 
investigation, demand, order or similar process) to disclose any of the contents of 
the Evaluation Material, or the fact that discussions or negotiations are taking place 
concerning a possible Transaction between the Company and you, or any of the 
terms, conditions or other facts with respect to any such possible Transaction, 
including the status thereof, the Company agrees that you and your Representatives 
may do so without liability, but you agree, to the extent practicable and allowable 
under law: (i) to promptly notify the Company prior to any such disclosure; and (ii) 
to cooperate with the Company in any attempt it may make to obtain a protective 
order or other appropriate assurance that confidential treatment will be afforded 
the Evaluation Material. You agree that you shall employ all reasonable steps to 
protect the Evaluation Material from unauthorized or inadvertent disclosure or use 
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and take such steps that you take to protect your own confidential and highly 
sensitive information; provided that in no event shall you exercise less than 
reasonable care to protect the Evaluation Material. 

 
2. Evaluation Material. The term “Evaluation Material” does not include any 

information which: (a) is or becomes available to the public or generally known 
by participants in the Company’s industry, in each case, other than as a result of 
disclosure by you in violation of this letter agreement; (b) the Company agrees 
may be disclosed; (c) is or becomes available to you without a duty of 
confidentiality to the Company from a person other than the Company who is not 
known to you to be otherwise bound by a confidentiality agreement with the 
Company; or (d) is developed by you or your Representatives without the use of 
Evaluation Material. 

 
3. Return or Destruction of Evaluation Material. Upon written request by the 

Company, you will as promptly as practicable destroy or return to us all copies of 
the Evaluation Material in your possession or in the possession of your 
Representatives. 

 
4. No Disclosure of this Process. Without the prior written consent of the other 

party, neither you nor the Company will, and you and the Company will direct your 
and the Company’s Representatives not to, disclose to any person either the fact 
that any investigations, discussions or negotiations are taking place concerning a 
possible Transaction or the terms and conditions or other facts with respect to the 
Transaction, including the status or terms thereof. 

 
5. No Representations. You understand and acknowledge that the Company is not 

making any representation or warranty, express or implied, as to the accuracy or 
completeness of the Evaluation Material, and neither the Company nor any of its 
Representatives will have any liability under this letter agreement to you or your 
Representatives resulting from such use of the Evaluation Material. 

 
6. No Binding Agreement. You understand and agree that no contract or agreement 

providing for any Transaction contemplated by this letter agreement shall be 
deemed to exist between you and the Company unless and until a definitive 
agreement pertaining thereto has been executed and delivered. For purposes of this 
paragraph, the term “definitive agreement” only includes an executed letter of 
intent or other preliminary written agreement or indication of interest to the extent 
that it specifically states that it is binding. 

 
7. Equitable Relief. You and the Company agree that money damages may not be a 

sufficient remedy for any breach of this letter agreement by you or the Company 
or either of our Representatives, and that you or the Company, as applicable, shall 
be entitled to seek equitable relief, including injunction and specific performance, 
in the event of any breach of the provisions of this letter agreement, in addition to 
all other remedies available at law or in equity. 
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8. No Waiver. It is further understood and agreed that no failure or delay by you or 
the Company in exercising any right, power or privilege hereunder will operate as 
a waiver thereof, nor will any single or partial exercise thereof preclude any other 
or further exercise thereof or the exercise of any right, power or privilege 
hereunder. 

 
9. Termination. This letter agreement shall terminate and be of no further force and 

effect on the earlier of: (i) the date of closing of a Transaction between you and the 
Company; and (ii) three years from the date first written above. 

 
10. Governing Law, Jurisdiction, and Venue. This letter agreement sets forth the 

entire agreement between the parties, supersedes and merges all prior written and 
oral agreements with respect to the subject matter hereof, and may only be 
amended in writing signed by both parties. This letter agreement, and all claims or 
causes of action or other matters (whether in contract, tort or otherwise) that may 
be based upon, arise out of or relate to this letter agreement or the negotiation, 
execution or performance of this letter agreement, shall be governed by and 
construed in accordance with the laws of the State of Texas applicable to contracts 
made and performed in such State of Texas. The parties hereto irrevocably submit 
to the jurisdiction of any federal or state court located within the State of Texas, 
Dallas County, over any action, suit, proceeding or dispute arising out of or relating 
to this letter agreement. The parties hereto irrevocably waive any objection they 
may now or hereafter have to the laying of venue in such court. 

 
11. No Implied Covenant of Non-Competition. Subject to your observance of the 

confidentiality obligations set forth in this letter agreement, nothing in this letter 
agreement shall prevent you or the Company from evaluating and consummating 
a possible investment in and/or collaborating with, or entering into a transaction 
with (including an investment in), another company whose business is similar to 
or competitive with the Company.  

 
12. Counterparts. This letter agreement may be executed in any number of 

counterparts, each of which when so executed shall be deemed an original, but 
such counterparts shall together constitute one and the same agreement. 

 
If you agree with the foregoing, please sign and return a copy of this letter agreement to us, which 
will constitute our agreement with respect to the subject matter of this letter. 
 
Very truly yours,    CONFIRMED AND AGREED 
INFORMATION PROVIDER  AS OF THE DATE FIRST WRITTEN ABOVE 
      BY INFORMATION RECIPIENT 
 
_________________________  _________________________ 
By:            By: 
Name:      Name:  
Title:      Title: 
 


